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PROTECTED CELL COMPANIES ACT,2003

(Act 4.of 2003)
- I assent
W

F.A. René
President

30th July, 2003

AN ACT to enable a company incorporated for carrying on
a specified business activity to segregate its assets into
different cells within that company with a view to protecting
each cell from any extension of liabilities from any other cell

ENACTED by the President and the National Assembly

Part 1
Prellmmary
1. This Act may be-cited as the Protected Cell Companies  Short titc and -

Act, 2003 and shall come into operation on such date as the Mlmster commencement
~ may, by notlce in the Gazette appoint. -
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7 Interpretation

~ (Cap 216A)

2. (1)

In this Acf—__..

*“administration Oi‘der” means an order of the Court
under section 25 inrelationtoa protected cell company
ora cell thereof :

admmlstrator means the person appointed as such
by an adminigtranon order;

“Aut-hority”' means the Seychelles International
Business Authority established by the Seychelles

International Business Authority Act. 1994;

“cell” means a cell created by a protected cell
company for the purpose of segregating and
protecting cellular assets in the manner provided by
this Act;

“cell shares” means shares created and issued by a
protected cell company in respect of its cell pursuant
to the provisions of section 8, the proceeds of the
issue of which shall be comprised in the celiular assets
attributable to that cell;

“cell share capital” means the proceeds of the issue
of cell shares:

“cell transfer order” means an order of the Court
under section 19 (3) sanctioning the transfér of the
cellular assets attrubutable to any cell of a protected
cell company to another person; -

“cellular assets” means the assets of a protected cell
company attributable to the company’s cells persuant -
to section 5 (4);.

“cellular dividend” means a dividend payable by a
protected cell company in respect of cell shares
pursuant to the provisions of sectién 8 (3);
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@)

“company” means a compény- incorporated under
the Companies Act 1972 or under such other Act as
may be prescribed;

“court” means the Supreme Court;

“creditors” includes present, future and contlngent

credltors

“liability” includes any debt or obligation;

“non-cellular assets” of a protectected cell company

comprise the assets of the company whlch are not
cellular assets; |

“prescribed “ means prescrlbed by regulations made
under this Act;

“protected cell company” means a company
incorporated as, or converted into, a protected cell

company in accordance with the provisions of this
Act; '

“receiver” means a person appointed as such by a
receivership order; :

“receivership order”” means an order of the court under

section 20 in relation to a cell of a protected cell -

company;

“transaction” means any agreement, arrangement.

dealing, disposition, circumstance, event or relationship
- whereby any liability arises or is imposed.

Expressions used in this Act shall (unless the context
requires otherwise) have the same meanmgs as in
the Companies Act, 1972 |
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Partll

Formation and Attributes

3.(1) Itshall be lawful, subject to the provisions of this

Act—

(a) to incorporate a company which shall be a
. protected cell company; | '

(b) toconvertanexisting company if so authorised
by its articles, intoa protected cell company

for the pupose of conducting any busmess activity specified inthe
Schedule.

(2) Forthe avoidance of doubt, it is hereby declared that
notwithstanding that a protected cell company may have created

-one or more cells pursuant to the provisions of this Act —

(a) a protected cell company is a single legal
~ person,and
- (b) thecreation by a protected cell company of a

~cell does not create, in respect of that cell. a
legal person separate from the company. -

(3) The provisions of the Companies Act, 1972 shall.
subject to the provisions of this Act and unless the context requires
otherwise, apply in relation to a protected cell company.

4. . Aprotected cell company may create one or more

cells for the purpose of segregating and protecting-cellular assets

in the manner provided by this Act.

S.(1) Theassets ofa protected cell company shall be either

cellular assets or non-cellular assets. -5
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company —

- (a) to,k'eep cellular assets separate and separately
identifiable from non-cellular assets; and

(b) tokeep cellular assets attributable to each cell
separate and separately identifiable from
cellular assets attributable to other cells.

€)) ‘The cellular assets of a protected cell company
comprise the assets of the company attributable to the cells of the

company. -

(4) The assets aﬁributable to a cell of a protected cell
company comprise — | |

(a)  assets represented by the proceeds of cell share
capital and reserves attributable to the cell;

(b) all other assets attributable to the cell.

(5) For the purposes of subsection (4), the expression
“reserves” includes retained earnings, capital reserves and share
premiums.

(6) The non-cellular assets of a protected cell company
comprise the assets of the company which are not cellular assets.

(7) Notwithstanding the provisioﬁs of sﬁbsection (2), the
directors of a protected cell company may cause or permit cellular
assets and non-cellular assets to be held —

(a) by or through a nominee; or

(b)  byacompany the shares and capital interests

of which may be cellular assets or non-cellular

assets or a combination of both.

(2) Itshall be the duty of the directors bf a protected cei |
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(8) Theduty imposed by subsection (2) is not breached
by reason only that the directors of a protected cell company cause
or permit cellular assets or non-cellular assets, or a combination
of both, to be collectively invested, or collectively managed by an
investment manager, provided that the assets in question remain
separately identifiable in accordance with subsection (2).

6.(1) The righf_s of creditors of a protected cell company
shall correspond with the liabilities provided in section 14.

(@) Nosuch creditor shall have any ri ghts other than the

rights referred to in this section and in sections 7 and 14.

(3) There shall be implied (except in so far as the same
is expressly excluded in writing ) in every transaction entered into

- by a protected cell company the following terms —

(@) that no party shall seek, whether in any
proceedings or by any other means
‘whatsoever or wheresoever. to make or
attempt to make liable any cellular -assets
attributable to any cell of the company in
respect of a liability not attributable to that cell:

(b) thatifany party shall succeed by any means
- whatsoever or wheresoever in making liable
- any cellular assets attributable to any cell of
-the company in respect of a liability not
attributable to that cell, that party shall be liable
to the company to pay a sum equal to the value

of the benefit thereby obtained by him; and

(c) thatifany party shall succeed in seizing or attach-
ing by any means or otherwise levying execution
" againstany cellular assets attributable to any
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cell of the company in respect of a liability not
attributable to that cell, that party shall hold
those assets or their proceeds on trust for the
company -and shall keep those assets or
. proceeds separate and. identifiable as such trust

property.

(4)  Allsumsrecovered by a protected cell company as a
result of any such trust as is described in subsection (3) (c) shall
be credited against any concurrent liability pursuant to the implied
term set out in subsection (3) (b). :

(5) Any asset or sum recovered by a protected cell
company pursuant to the implied term set out in subsection (3) (b)
or (3) (c) or by any other means whatsoever or wheresoever in
the events refersed to in those subsections shall, after the deduction
or payment of any costs of recovery, be applied by the company
SO as to compensate the cell affected.

(6) Inthe event of any cellular assets attributablie to a
cell of a protected cell company being takén in execution in respect
of a liability not attributable to that cell, and in so far as such assets
or compensation in respect thereof cannot otherwise be restored
to the cell affected, the.company shall

(a)  cause or procure its auditor, acting as expert
and not as arbitrator, to certify the value of the
assets lost to the cell affected; and

(b) transferorpay, from the cellularor non-ccllular' _
assets to which the liability was attributable to

 the cell affected, assets or sums sufficient to
restore to the cell affected the vallue of the
assets lost. : ‘ ¥
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(7) Where under subsection (6)(b) a protected cell
company is obliged to make a transfer or payment from cellular
assets attributable to a cell of the company, and those assets are
insufficient, the company shail so far as possible make up the.
deficiency from its non-cellular assets.

(8) This section shall have extra-territorial application.

7. © Without prejudice to the provisions of sections 6 and
I4 cellular assets attributable to a cell of a protected cell

company—

(a) shall only be available to the creditors of the

company who are creditors in respect of that cell and who shall

- thereby be entitled in conformity-with the provisions of this Act.
to have recourse to the cellular assets attributable to that cell:

(b)  shall be absolutely protected from the creditors
of the company who are not creditors in respect of that cell and
who accordingly shall not be entitled to have recourse to the cellutar
assets attributable to that cell. |

8.(1) A protected cell company may, in respect of any of
its cells, create and issue shares (“cell shares™) the proceeds of
the issue of which (““cell share capital”) shall be comprised in the
cellular assets attributable to the cell in respect of whlch the cell
sharcs were issued.

(2) The proceeds of the issue of shares other than cell
shares created and issued by a protected cell company shall be
comprised in the company's non-cellular assets.

(3) A protected cell company may pay a dividend (a

| cellular dividend”) in respect of cell shares.

. (4)Cellular dividends may be paid in respect of cell shares
by reference only to the celllular assets and liabilities; or the profits.

- attributable to the cell in respect of which the,cell shares were
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issued; and accordingly , in determining for the purposes of section
161 of the Companies Act 1972 whether or not profits are available
for the purpose of paying a celtular dividend, no account need be
taken of —

(a) the' prc_ﬁts and Ios'ses or the assets and liabilities
attributable to any other cell of the company; or

(b) non-cellular profits and losses or assets and
liabilities, -
%) Unless the context requnres othenmse rcferences in
the Companies Act 1972 to “shares” mclude references to cell
shares.

9. (1) A protected cell company or a holder of cell shares in
acell of a protected cell company may apply to the court to permit
the company to reduce the cell sharé capital —

(a) where the apphcant isthe company. of any of
. the company’s cells; or .

(b)  where the applicant isthe holder of cell shares
- of the cell in which the ¢el shares are held.

~ (2) A notice of the intention to make an application under
the subsection (1) shall be published by the applicant in such form
and manner, and in such logal and foreign newspapers as may be
| spec1f' ed by the Authorlty

(3) The reduction may seek-

-~

T

(8 to extinguish.or reduce the liabijity on any cell
. shares in respect of cell share capital not paid
up; or. S

. (b) with or without extinguishing or reducing any
Ilablllty on any cell shares — L E

Reduction of
cell share
capital
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() tocancelany paid-up cell share capital
- whichis lostorunrepresented by available
cellular assets; or

(i) to pay off any paid up cell share capital
- which exceeds the company s wants.

and the company may, so far as is necessary, alter its memorandum

accordingly.

' (4) The court shall permit the reduct:on of cell share
capital where itis satlsﬁed that-

(a)

(b)

@

a specnal resolution referred to as “a resolution
forcell share capital reduction” is filed:

the compény has provided sufficient

- guarantees to secure payment of its liabilites

to the creditor or creditors of the cell in respect
of which the reduction of cell share capital is

" made;
(c)

~ reduction;and

no creditor is unfairly prejudiced by the

the company demonstrates that it satisfies the

- solvency test.

. (5)Forthe purposes of subsection (4) (d), a comparny shall
be regarded as satisfying the solvency test where —

(@)

4_ @ |

the company is able to pay its debts as they

become due in the normal course of business
and

‘the value of the company’s assets is greater
than the value of its- Ilabllmes mcludmg

contmgent liabilities.

(6) For the purposes of subsection (5) ( b) account may be

taken of —
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(a) = the most recent fi nancnal statements of the
E company, '
(b) all other circumstances that all directors know
or ought to know that affect, or may affect.
the value of the company sassets and the value
of the company’s liabilities, mcludmg its
| contmgent liabilities;
(c) any valuation of assets or estimates of liabilities
- that are reasonable in the circumstances; -
(d) the likelihood of the contingeny occurring;
(e)  any claim the company is entitled to make and
| can reasonably expect to.be met; and
(f) any contingent liability the company can
| reasonably expect to reduce or extinguish.
10.(1) Thenameofa protected cell company shall without  Name and
memorandum -

- prejudice to the provisions of section 4 of the Companies Act 1972,
~include the expression “Protected Cell”, “PCC”or any cognate
expression approved in writing by the Authority.

(2) The memorandum of a protected cell company shall

state that it is a protected cell company.

(3) A protected cell company may in order to comply with
subsection (2) alter its memomndum by spemal resolution.

(4) Unless and untll a protected cell company has comphed

with the provisions of this sectlon it shall be deemed not to bea

protected cell company.

(5) Each cell of a protected cell company shall subjec’t to

of protected
cell company

the approval of the Authortty, have its own distinct name or

designation. R B ¥
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11. . Acompany shall not be incorporated as a protected
cell company, and an existing company shall not be converted into
a protected cell company. except under the authority of and in
accordance with the terms and conditions of the written consent
of ‘the Authorﬂy

1'2.(1) ~'An application- to 'incorporate a company as a
protected cell company shall be made in the prescribed form and
accompanied by the memorandum and articles and such other
documents and fees as may be prescrlbed to the Registar of

? Companies, through the Authority, requesting that the company
. be so incorporated suibject to the consent of the Authority referred

toinsection(l11).

(2) The Authority shall, on recelpt of an application unden
subsection (1), |

(a) hold such inquiry as it deems necessary to
- decide whether it should grant or refuse its
~consent;

| (b) ; commumcate.ltsdec:snon to the apphcant

(c) ifithe Authority decides to grant the-consent.
forward a copy of its written consent. the
- application and the accompanying documents

~ to the Régistrar of Companies.

~(3) - TheRegistrarof -Companies may retain and register
the memorandum and articles of the company if he is satisfied

~ thatthey comply with the prov:snons of th:s Act and %ect:ons 3to

9 of the Compan:es Act

(4) On the reglstratlon of the memorandum and arttcles.
ofa company under subsection (3), the Registrar of Companies
shall issue a certificate under his-hand certifying that the company
is-incorporated under the Companies'Act and the date of the '
incorporation, and inform the Authority thereof. > - -
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13.(1) ~ Anapplication to convert an.existing company into a
protected cell company shall be made, in theprescribed form and
accompanied by the notice of alteration of memorandum and articles
and such other documents and fees as may be prescribed, to the
Registrar of Companies, through the Authority, requesting that the
company be so converted sub_lect to the consent of the Authority
referred to in section 11. :

| (2) The Authonty shall on recelptof an appllcatron Uﬂdﬂl
subsection(2)— I BT P R ST

(a) hold such i mqurry as rt deems necessary to_ |

decide whether to grant of refusé its consent:
(b)  communicate ts decisionto the applicant; .

(c)  ifthe Authority decides to grant the ¢onsent
forward a copy of the written‘consent, the

- application and the accompany mg documents

to the Registrar of Companies. RTINS

(3) The Registrar of Companies may if he is satisfied
that the provisions of this Act are complied within relation to the
alteration of the memorandum and artlcles retain and register such
alterations. TR -

(4)  The Registrar of Companies shall inform the applicant

and the Authority in writing of the actlon takcn under subsection

).

14, (]) Subjcct to the prov:srons of subsection (2), and save
to the extent that the company may have agreed that a liability
shall be the liability solely of the company’s non-cellular assets or
of the cellular assets attributable to a particular. cell of the company.
where any liability arises wh:ch is attrlbutable toa partlcular cellof
a proected cell company — '

() -theceﬂularasscts at_tributa’bleto that cell shall
be primarily liable; - - = .

Application
for conversion
into a '
protected cell
Ctll‘l'lpi_lll_\‘

Liability of
protected cell
company
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(b) the company’s non-cellular assets shall be
secondarily liable provided that the cellular
assets attributable to the relevant cell have
been exhausted; and

(c) the liability shall‘not bea liability of any céllul'ai'
' asset not attributable to the relevant cell.

"~ (2) Inthecase of loss or damage which is attributable to

a particular cell of a protected cell company and which is caused
by fraud, the loss or damage shall be the liability solely of the

company’s non-cellular assets, without prejudice to any liability of

any person other than the com pany: |

Provided that, the fraud referred to in this subsection does
“not include the fraud of any person making a claim. against the

company or any of its assets or of that person’s servants,
employees, officers.or agents.

(3) Any liability not attributable to a particular cell of a
protected cell company shall be the liability solely of the company’s
non-cellular assets.

(4) Notwithstanding the above provisions of this
section— : E - |
(a) - the liabilities under subsection (| }(a) of the
- cellular assets attributable to a particular cell
of a protected cell company shall abate
rateably until the value of the aggregate
liabilities equals the value of those assets:

| Provided that the provisions of this

~paragraph shall be disregarded in assessing the

existence and extent of any secondary liability
under subsectlon (1)(b);

~(b) the liabiliies of the _compahy's_ non-cellular

assets shall abate rateably until the value of

the aggregate liabilities equals the value of

those assets: .
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Provided that the provisions of -this

paragraph shall not apply in any situation in

which any of the liabilities of the company's
non-cellular assets arises from fraud or by

- reason of a special agreement such as is
- referred to in subsection (1).

15.(1) - Intheeventof any dispute"as to—

()

(b)

whether any right is oris not in respect of a
particular cell; |

whether any creditor is or is not a creditor in

- respectof a particular cell;

©

@

whether any liability is oris notattributable to

a partlcular cell

the amount to wh:ch any liability is hmlted

the Court, on the appllcatlon of thc-protccted cell 'company; and
without prejudice to any other right or remedy of any person, may
issue a declaration in respect of the matter in dispute.

(2) © The Court, on hearing an appllcatlon for a declaration

under subsection (1) —

(a) may direct that any person shall be heard on
the appllcatlon :

(b) may makean _mteri'_m declaration, or adjéurn
the hearing, conditionally or unconditionally;

() may maké thé‘decllramtion subject to such terms
and conditions as it thinks fit;

(d) ma& direct tﬁat thc declaration shall be binding

upon such persons as may be specified,

43

Disputes as to
liability
attributable to
cell
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Company to 16 (I) A protected cell company shall —

inform persons

th deali

wft{l Z’.i;:&éﬂg (a_) inform any person wnth whom it transacts that
cell company - itisa pretected cell company; and

(b) for the purposes of that transaction. identify
or specify the cell in respect of which that
~ person is transacting. unless that transaction
{is not a transaction in respect of a particular
cell.

(2) I, incontravention of subsection (1), a protected cell
company —

(a) failsto inform a person that he is transacting
with a protected cell company, and that person
is otherwise unaware and has no reasonable
grounds to believe that he is transactin g with
a protected cell company; or

(b) failsto identify or specify the cell in respect of
which a person is transacting, and that person
is otherwise unaware of. and has no

“reasonable basis of knowing, which cell he is
- transacting with; |

then, in either such case —

(i) thedirectors shall (notwithstanding any
- provision to the contrary in the company's
articles or in any contract with the
.company or otherwise) incur personal
liability to that person in respect of the
transaction; and

(i) thé directors shall have a right of
- indemnity against the non-cellular assets -
of the .company, unftss they were
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fraudulent, reckless or neghgent or acted
in bad faith.

(3) Notwithstanding the provisions of subsection (2)(i).
- the Court may relieve a director of all or part of his personal liability

thereunder if he satisfies the Court that he ought fairly to be so

reheved because—

- (a). -he was not aware of the circumstances giving
~ rise to his liability and, in being not so aware,
he was neither fraudulent, reckless or negligent,
nor acted in bad faith; or

(b) _he expressly ob_|ected and exercnsed such

~rights as he had as a director, whether by way

of voting power or otherwise, so as to try to

~prevent the circumstances g:vmg rise to his
liability. :

(4) - Where, pursuant to the provisions of subsection (3).
the Court relieves a director of all or part of his personal liability
under subsection (2)(i), the Court may order that the liability in
question shall instead be met from such of the cellular or non-

cellular assets of the protected cell company as may be specified

in the order.

(5) Any provision in the articles of a protected cell
company, and any other contractual provision under which the
protected cell company may be liable, which purports to indemnify
directors in respect of conduct which would otherwise disentitle
them to an indemnity against non-cellular assets by virtue of
subsection (2) (ii), shall be void.

~17.(1) Liabilities of a protected cell company not otherwise
attributable to any of its cells shall be discharged from the
‘company's non-cellular assets.

(2) Income, recelpts and other property or rights of or
acquired by a protected cell company not otherwise attributable to

. Attribution of

non-cellular
assets and
liabilities
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any cell shall be applied to and comprised in the company's non-
cellular assets. |

18. Notwithstanding any statutory provision or rule of
law to the contrary, in the liquidation of a protected cell company.
the liquidator —

(a) shall be bouhd to deal with the company's
assets in accordance with the requirements’
‘set out in paragraphs (a) and (b) of sectlon
3(2), |

(b) indischarge of the claims of creditors of the
protected cell company, shall apply the

_company's assets to those entitled to have -,

recourse thereto in conformity with the
provisions of this Act.

19.(1) It shall be lawful, subject to the provisions of

‘subsection (3), for the cellular assets attributable to any cell of a

protected cell company, but not the non-cellular assets of a protected
cell company, to be transferred to another person. wherever
resident or incorporated, and whether or not a protected cell -
company. ’ |

(2) A transfer, pursuant to subsection (1). of cellular
assets attributable to a cell of a protected cell company shall not
of itself entitle creditors of that company to have recourse to the
assets of the person to whom the cellular assets were transferred.

(3) No transfer of the cellular assets attributable to a
cell of a protected cell company may be made except under the
authority of, and in accordance with the terms and conditions of.
an order of the Court under this section, heremaﬁer referred to as
a “cell transfer order

(4) ‘The Court shall not make a cell transfer order in
relation to a cell of a protected cell compagy —
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@)

(b)

order —

(a)

®

- Supplement to Official Gazette

unless it is satisfied — ‘
(i) thatthe creditors of the company entitled

to have recourse to the ‘cellular assets
attributable to the cell after having been

~ notified of the application for the order |

~consent to the transfer; or-

(i) thatthose creditors would not be unfa:rly

prej udrced by the transfer and

wrthout hearmg the representations of the

Authonty thereon.

- (5) TheCourt,on hearmg an appl lcatlon foracell transfer

may make an interim order or'adjoum the

“hearing, conditionally or unconditionally:

rnay dispense with any of the requirements of

| subsectlon (4(a)

6) The Court may attach such conditions as lt thinks fit
toacell transfer order, including conditions as to the discharging of
claims of creditors entitled to have recourse to the cellular assets
attributable to the cell in relatlon to which the order Is sought.

(D) The Court may make a cell transfer order in relation
to a cell of a protected cell company notwithstanding that —

| (a)

(b)

(©

a liquidator has been appointed to act in respect

~of the company or the company has passed a

resolution for voluntary winding up;

areceivership order has been made in respect

of the cell or any other cell of the company:

an administration order has been made in
respect of the cell, the company or any other
cell thereof. s
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(8) 'The provisions ofthis section are without prejudice
to any power ¢ of a protected cell company lawfully to make
payments or, transfers f'rom the cellular assets attributable to any
cell of the company toa pcrson entltled in conformity with the
prowsmns of tlns Act to have recourse to those cellular assets,

'(/9) Forthe aveld'.mce of doubt,a protected cell company

: shall not require a cell transfer order to invest. and change the

mvestmeqt of, cellular assets pr otherwnse to make payments or
transfers from cellular assets in the ordmary course of the

_campany‘s budiness: :

., Part III Recelverslup Orders .

20. (l ) Subject to the pravisions of this section. ifin refation
toa pmtected cell company the Court is satisfi ed—

@y that the-assets attributable to a particular cell ‘

_ofthe f£ompany (when account is taken of the

company's non-cellular assets, unless there are

no creditors in respect of that cell entitled to

o Lo have réeourse to the company's non-cellular
o nnihess ot assets) are or are likely to be insufficient to
SRTRI e d]scharge the claims of creditors in respect of

‘ -+ thidt celli -+

SNEDYET ;.,(b)f - that the making of ah.administ_ration order
b e section 25 in respect of that cell would
_not be appropnate and

. ( ) that the makmg of an order under this section
-would achieve the purposes set out in
. subsectlon(B)

the Cow:t may make a recewershlp order under this section in
respect of that cell

(2) A recelvershlp order may be made in respect of one -
- or more cells. S .
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(3) A receivership order is an order directing that the
business and cellular assets of or attribytable to a cell shall be
managed by a person specnf' edin the order heremafter referred to
as* recelver " for the purpose of —

(@) the orderly winding up of the business of or
-attributable to the cell; and

(b) thedistribution of the ceNular assets attributable
to the cell to those entitled to have recourse
thereto.

- (4)  Areceivership order —
(@) maynotbe madeif— &

(i) aliqu idator'has*b‘eeﬂiappoihted‘to' actin
- respect of the protected cell tompany: or

(1) the protected céll company has passed a
resolution for voluntary winding up; -

(b) may be made in respect. of acell subjecttoan
admmlstratlon order under sectlon 25;

(c) shallceaseto be of eﬂ'ect upon the appointment
of a liquidator to act in respect of the protected
cetl company, butwiﬂ'lom prqudlce’ to pno:- acts.

(5) No resolution for the voluntary wmdmg upofa
protected cell company any cell of which is subjectto a receivefship
order shall be effective without leave of the Court.

21 (l) An appllcatlon for a recewershlp order in respect of Applications
for
a cel[ ofa protected cell company may be made by — receivership
oraers

(@) the company;
. (b) thedirectors of thecompany; - -

{ ') ~any creditor of the, cempany in respect of that
cell; - R I k
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Functions of
receiver and
effect of

" receivership
order

(d) any holder of cell shares in respect of that cell:
(e) | the administrator of that cell:or
| (f) | the AUfhority. |
2 The,Court_,_p'n hearing an application —
~ (a) forareceivership order: of

- (b) for leave. pursuant to section 20 (5). for.a
-~ -resolution for voluntary winding up:

may make an interim order or adjourn the hearing, conditional ly or
unconditionally. R

(3) Notice of an application to the Court for a

_receivership order in r spect.ofacell of a protected cell com pany

shall be served upon—
(a) the company; |
~(b)  the administrator (ifany) of the cell:
(©) the Authority; and - ‘
©(d)  suchother pet:sbns(ifan)f) as the Court may
-~ direet: S

*

who shail each be gi ven an opportunity of makin g representations
to the Court before the order is made. ce
| 22,,; ( l)' _The recé,i-yé_t ofa cell —

(a)  may-do all such things as may be necessary
- for the purposes set out in section 20(3): and
(b | shall!zhéve all the functions and powers of the
 directors in respect of the business and cellular
- assets of or attributable to the cell.
(2)  The receiver may at any time apply to Court — -

- (@) fordirections asto the extent or exercise of
any function orpower; © o

)



[4th August 2003] | Supplement to Official Gazette

(b)

©

for the receivership order to be discharged or
varied; or

foran orderas to any matter arising in the course

of his receivership.

(3) Inexercising his functions the receiver is deemed to

act as the agent of the protected cell company, and shall not incur

. personal liability except to the extent that he is fraudulent, reckless
or grossly negligent, or acts in bad faith.

4) . Any person dealing with the receiver in gobd faith is
not concerned to enquire whether the receiver is acting within his

. powers.

(3> When anapplication has been made for, and during

" s

(a)

(b)

the period of operation of,a recelvershlp order —

- no proceedings may be instituted or continued

by or against the protected cell company in
relation to the cell in respect of which the

receivership order was sought; and

no steps may be taken to enforce any security
or in execution of legal process in respect of
the business or cellular assets of or attributable
to the cell in respect of which the recewershlp
order was sought;

except by leave of the Court whlch may be condltlonal or

uncondltlonal

(6) During the perlod of operatlon of a receivership

" order—
(a)

the functions and powers of the directors shall
cease in respect of the business and cellular
assets of or attributable to the cell in respect of
which the order was made: and
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(b) the receiver of the cell shall be deemed a
_director of the protected cell company in
respect of the non-cellular assets of the
“company, unless there are no creditors in
respect of that cell entitled to have recourse
to the company's non-cellular assets.
Discharge and - 23.(1) The Court shall not discharge a receivership order
;’:;?:':r:h?; unless it appears to the Court that the purpose for which the order

orders

was made has been achieved or substantially achieved or is
mcapable of achievement. -

(2) The Court, on hearing an application for the discharge
or variation of a receivership order, may make any interim order
or adjourn the hearing, conditionally or unconditionally. "

(3) Upon the Court discharging a receivership order in

respect of a cell of a protected cell company on the ground that
- the purpose for which the order was made has been achieved or

substantially achieved, the Court may, direct that any payment made
by the receiver to any creditor of the company in respect of that
cell shall be deemed full satisfaction of the liabilities of the company
to that creditor in respect of that cell:-and the creditor's claim
against the company in respect of" that cell shall be thereby

extlnguished

(4) thh-iné in subsection (3)*sha'||; operate soastoaffect
or extinguish any right or remedy of a creditor against any other

person, including any surety of the protected cell company.

(5) Subject to the pl‘OVlSIOI‘lS of —
| '(a) th:s Act and any rule of Iaw asto prefercnt:al
payments; and | |
(b) any agreement between the. pfotected cell
- - company and any ¢reditor thereof as to the
- subordination of the debts due to that creditor
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to the debts due to the company's other

~ creditor,

the company's cellular assets attributable to any cell of the company
in relation to which a receivership order has been made shall, in
the winding up of the business of or atiributable to the cell pursuant
to the provisions of this Part, be realised and applied in satisfaction
‘of the company's liabilities attributable to that cell pari passu.

(6)  Any surplus shall thereafter be distributed (unless the
memorandum or articles provide otherwise) —

(@) among the holders of the cell shares or the
persons otherwise entitled to the surplus; or

“(b) ‘where there are no cell shares and no such
persons, among the holders of the non-cellular
shares;

in each case accordmg to their respectwe rights and interests in or
against the company

) The Court may, upon discharging a receivership order

in respect of a cell of a protected cell company, direct that the cell

be dissolved on such date as the Court may specify.

- (8) Immediately _upon the dissolution of a cell of a
protected cell company, the company may not undertake business
or incur liabilities in respect of that cell.

24, The -remuneration of a receiver and any expenses
properly incurred by him shall be payable in prtonty to all other

claims, from —

(a) the cellular assets attributable to the cell in
respect of which the receiver was appointed;
and | -

=¥

" Remuneration
of receiver
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Admnmstratlon
orders in
relation to
protected cell
companies or

"~ cells

(b) to the extent that these may be insufficient.
the non-cellular assets of the protected cell

- company.

| PartIV -‘Adm-i_nistration Orders

25.(1) Subject to the provisions of this section, if in relation
to aprotected cell company the Court is satisfied —

‘(@) that the cellular assets attributable to a
particular cell of the company (when account
is taken of the company's non-cellular assets.
unless there are no creditors in respect of that

- cell entitled to have recourse to the company's
non-cellular assets) are or are likely to be
insufficient to discharge the claims of creditors
in respect of that cell; or

(b) that the company's cellular assets and non-
cellular assets are or are likely to be insufficint
to discharge the liabilities of the company;

and the Court considers that the making of an order under this
section may achieve one of the purposes set out in subsection (4).
the Court may make an administration order under this section in
respect of that cell or (as the case may be) in respect of that
company. '

(2) An admmlstratlon order may be made in respect of
one or more cells

(3) An admmlstratlon order is an order directing that,
during the period for which the order is in force, the business and
assets of or attributable to the cell or, as the case may be, the
business and assets of the company, shall be managed by a person.
hereinafter referred to as an “admmlstrator , appointed for the
purpose by the Court. '
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(4) The purposes fdl_' which an administration order may

- be made are — |

(a) thesurvivalasa going concern of the cell or
(as the case may bg) of the company;

(b) the more advantageous realisation of the

- business and assets of or attributable to the cell

or (as the case may be) the business and assets
of the company than would be achieved by a
receivership of the cell or (as the case may be)
by the liquidation of the company.

(5)  An administration order, whether in respect of a

- protected cell company or a cell thereof:—

(a) may not be made if —

(i) . aliquidator has been appointed to act in
respect of the company; or
(ii) the company has passed a resolution for
| voluntary winding up; |

(b) shall cease to be of effect upon the appointment
of a liquidator to act in respect of the company,
but without prejudice to prior acts.

(6) No resolution for the voluntary winding up of a
protected cell company which, or any cell of which, is subject to an
administration order shall be effective without the leave of the

- Court.
~ 26.(1) Anapplication for an administration order may be 4pplicalion$

made by —
(a) thecompany;
(b) the directqrs of the company;

(c)  the shareholders or any class of shareholders

,;‘

- of the company or of any cell;

for
administration .
orders
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(d)

(e)

any creditor of the company (or, where the
order is sought in respect of a cell. any creditor
of the company in respect of that cell): or

the Authority.

(2) The Court, on hearing an application —

(@)

®)

for an administration order; or

for leave, pursuant to section 25 (6). for a
resolution for voluntary winding up: |

may make an interim order or adjourn the hearmg, condltlonal ly or

unconditionally.

(3) Notice of an application to the Court for an
administration order in respect of a protected cell company or a

(b)

(c)

_ cell thereof shall be served upon —
@

the corhpany;
the Authority; and

such other persons (if any) as the Court may '
direct;

who shall each be gwen an opportumty of makmg representatlons'

| .to the Court before the order is made.

27,(1') The administrator of a cell of a protected cell

company —

(a)

(b)

may do all such things as may be necessary

for the purpose set out in section 25(4) for
which the administration order was made:and

shall have all the functions and powers of the - |
directors in respect of the business and cellular

.assets of or attributable to the cell.
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(2) The administrator of a protected cell company —

(2) may do all such things as may be necessary
for the purpose set out in section 25(4) for which
" the administration order was made; and -

(b)  shall have all the functions and powers of the-
directors in respect of the business and assets .

of the company, including its cells.
(3)  Theadministrator may at any time apply to the Court—

(a) for directions as to the extent or exercise of
any function or power; |

~(b) for the administration order to be discharged |

or varied; or

(c) - for an order as to any matter arising in the
~ course of his administration.

(4) In exercising his functions ahd powers the
administrator is deemed to act as the agent of the protected cell

company, and shall not incur personal liability except to the extent |

that he is fraudulent, reckless or grossly negli gent, or acts in bad
faith. ' : -

h(S) Any person dealing with the administrator in good
faith is not concerned to enquire whether the administrator is actin g
within his powers. '

(6) When an application has been made for, and during
 the period of operation of, an administration order in respect of a
protected cell company or a cell thereof —

(a) noproceedings may be instituted or continued
. by or against the company; and

(b) nosteps may be taken to enforce any security
or in execution of legal process in respect of
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the business or assets of the company or (as
the case may be) the business or assets of or
attributable to the cell;

except by leave of the Court which may be conditional or
unconditional.

) Durmg the period of operatlon of an admi mnstratuon

order —

(@) in respect of a cell of a protected cell
company—

(i) the functions and powers of the directors
shall cease in respect of the business and
cellular assets of or attributable to the cell:
and

(ii} the administrator shall be deemed a
director of the company in respect of the
company's non-cellular assets, unless

~ there are no creditors of the company in
respect of that cell entitled to have
recourse to the.company's non-cellular

~ assets; '

(b) in respect of a protected-cell company, the
functions and powers of the dlrectors shaII
cease. -

 Dischargeand -~ 28.(1) The Court shall not discharge an administration order
variation of . .
administration  Unless it appears to the Court that —
orders '

(a) the purpose for which the order was made
| has been achieved or is incapable of
achievement; or

~(b) itwould otherwise be desirable or expedient
- todischarge the order? |
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(2)  The Court; on hearing an application for the discharge
or variation of an administration order, may make any interim order
or adjourn the hearing, conditionally or unconditionally.

(3)  Upon discharging an administration order. the Court

- may direct —

(@)

(b)

. where the administration order was made in
respect of a protected cell company, that any
payment made by the administrator to any
creditor of the company shall be deemed full
satisfaction of the liabilities of the company to
the creditor; and the creditor's claims against
the company shall be thereby extinguished;

where the administration order was made in

respect of a cell, that any payment made by
the administrator to any creditor of the company
in respect of that cell shall be deemed full
satisfaction of'the liabilities of the company to
that creditor in respect of that cell; and the
creditor’s claims against the company in respect
of that cell shall be thereby extinguished.

(4)  Nothing in subsection (3) shall operate so as to affect

or extinguish any right or remedy of a creditor against any other -

person, including any surety of the protected cell company.

29. The remuneration of an administrator, and any

expenses properly incurred by him, shall be payable in priority to
all other claims — | |

(a)

in the case of the administration of a cell, from—

(i) the cellular assets attri butable to the cell;
and = | )
(i) to the extent these may be insufficient,
the non-cellular assets of the protected
cell company; and

Remuneration
of
administrator

- B
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(b) inthecase ofthe admmlstratlon of a protected |
~cell company, from— o

(i) the non-cellular assets of the cotn‘p_a_ny:

(ii) “to the extent these may be insufficient.
the cellular assets, in such shares or
proportions as the Court may direct.

PartV- Ceneral Provisions -

30. (1) - A person who contravenes or fails to comply with,
or causes or permits any contravention of or failure to comply
with, any term or condition of a consent of the Author:ty granted
under section [ 1, shall be guilty of an offence and liable on summary

~ conviction to a fine not exceeding R200,000..

(2) A personwho, in connection with an application under
section 12 or 13 for the consent of the Authority for the
incorporation of a company as a protected cell company, or for ~
the conversion of an existing company into a protected cell

company —

(a). makes a statement which he knowsax has -

reasonable cause to believe to be false.

deceptwe or misleadingina matenal pamcular :

(b) recklessly makes a statement, dlshonestly or
otherwise, which is false, deceptive or
misleading in a material particular;

(c). produces or furnishes or causes or permits to
be produced or furnished any information or

- document which he knows or has reasonable
cause to believe 10 be false, deceptive or
misleadingin a materiat particular, ~  _.
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(d

shall be guilty of an offence and liable on convictiontoa fine not

recklessly produces or furnishes or recklessly
causes or permits to be produced or furnished,
dishonestly or otherwise, any information or
document which is false, deceptwe or
misleading in a material particular;

exceeding R200,000, to imprisonment for a term not exceeding
three months, or to both such fine and imprisonment.

31.(1) TheMinistermay, after consultation with the Authority
make regulations for carrying out the provisions of this Act and for
prescribing anything which under this Act is to be prescribed.

(2) Without limiting the generality of subsection (1), such
regulations may make provision in respect of any of the following

matters —

(a)

(b)

(c)

(d)

(f)

the conduct of the business of protected cell
companies;

the manner in which protected cell companies
may carry on, or hold themselves out as carrying
on, business;

the form and content of the accounts of
protected cell companies;

the winding up, administration or receivership

of protected cell companies;

the exemption of protected cell companies from

the application of any specified provision of the |

Companies Act, 1972;

the amendment of the Schedule.

Regulations
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Schedule
Section 3

1. Insurance

2. Collective investment schemes

I certify that this is a correct copy of the Bill which was passed
by the National Assembly on 15thJ uly, 2003.

Mrs. Sheila Banks
Clerk to the National Assembly




